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Cracking the Code 

By: ALAN M. FIELD

You're a typical importer, handling thousands or even tens of thousands of SKUs on a regular basis. You already know that a large number of the product units will need to be reclassified starting in January because the Harmonized Tariff Schedule of the U.S. changes every five years, and the last changes were made in 2002. And, thanks to an April 2006 publication of the U.S. International Trade Commission, you have already identified many of the SKUs that will be subject to reclassification under the new rules. 
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So much for the good news. Although you can identify some of your SKUs that might be reclassified, you can't be sure that your list of such SKUs is comprehensive. That's because the ITC table only identifies SKUs down to the eight-digit level and you will need to accurately classify your products at the 10-digit level, the details of which won't be announced until late this year, or maybe even January. Once the official proclamation is made, you'll have only 15 days to do those reclassifications. And, although the new classifications are slated to take effect in January, you still don't know exactly when they will be issued. 

These uncertainties put U.S. importers and exporters in a precarious position as the New Year approaches, said David Newman, an attorney who belongs to the executive committee of the American Association of Exporters and Importers. "This is a looming crisis that is not evolutionary, but revolutionary," he said. Newman worries that many traders will make unavoidable errors that hold up shipments or result in penalties unless the trade community is given more time to implement the new classifications after they are published. 

Although the changes are supposed to be implemented on Jan. 1, they may be delayed for at least two weeks. "My guess is that it won't take place on Jan. 1," said Peter Quinter, who heads the customs law department at Becker & Poliakoff P.A. in Fort Lauderdale, Fla.

Importers and exporters use the Harmonized Tariff Schedule to determine tariff rates and to provide statistical information about trade to various agencies worldwide. The proposed changes were recommended by the World Customs Organization, investigated by the International Trade Commission and reviewed by the U.S. Trade Representative. 

Other customs agencies around the world will be implementing parallel changes in their harmonized tariff schedules that reflect the WCO recommendations, but their codes will not be entirely the same as the codes in the United States. In some cases, for example, the codes have a different number of digits. That means U.S. importers and exporters will need to know about changes made by other customs agencies.

Newman predicted that the process of implementing the new codes "will be ugly." He added, "People will have their backs up against the wall, changing their classifications." A great deal of work will need to be done, and there is a shortage of the people specifically trained to do it, he explained.

"Customs will be bombarded," he said. "We don't think that they will be ready, and I have no indication that they are very far along." 

"Customs has not issued guidance about the logistical problems" that will result from the new code, said Deborah Stern, a former delegate to the Harmonized Systems Review Subcommittee of the WCO. "There have been no instructions about the transition period. There is fear wherever there is silence," Stern said. 

Newman added, "Will the 

government give us more time, 

even though they do not give us much advance notice" about the implementation date? Companies that have prefiled their paperwork, and have goods in transit when the new rules take effect, will face "a lot of rejections," Newman said. That will put particular pressure on maritime shipments, which are in transit for weeks before delivery.

U.S. Customs did not return phone calls seeking input for this report.

Although many classification changes will affect the high-tech sector, they will cover a wide range of sectors. In some cases, the new classifications will probably make things easier for shippers and customs brokers because they will consolidate SKUs from more than one product area. 

For example, the classification for "sound recording apparatus" is being combined with the classification for "sound reproductive apparatus" in response to the emergence of MP3 players that record and reproduce. In other cases, however, the new classifications make things more difficult and more open to interpretation, Stern said. 

Misclassification will carry a cost, even if the products that are misclassified are not subject to customs duties, Quinter said. "It is a common misconception that if a product is misclassified and both (the old and new) classifications are duty-free, that there is no penalty. But that is wrong; there are consequences" because a mistake has been made.

Don't look for much help from electronic tools that manage the flow of international trade documents. Take, for example, Management Dynamics, which provides companies with the latest updates about tariff schedules in 118 countries. Ty Bordner, the company's vice president of solution consulting, said Management Dynamics will provide a tool that analyzes a company's product database and figures out which products are subject to changes in classifications. However, this kind of tool cannot actually apply the changes and determine what the new classifications and tariffs are, Bordner said.

"This is inherently a human task, because you have to know your product to make a decision about what harmonized code it fits into," he said. 

Making harmonized code decisions is "sort of an art form," said Andrew Bullen, president of IES Ltd., a provider of transportation and logistics management software. "The reality is that the new numbers provide flexibility, and there is not much benefit if a computer does it. Brokers are like artists. They will get you a better classification than you thought."

Stern added, "Customs brokers are trained in getting the right classification." Like human translators of languages, the service they provide will always have a high value. 

A key problem with technology is that some products that were in an old classification will change their classification, while other products from the same classification will not change under the new code. Even if there were a technology without enough intelligence to automate such decisions, importers and exporters would lose the benefit of carefully prepared legal notes that instruct them about what products are included and what are excluded from a classification.

"You look at the legal rules to see what it is allowed to be classified in the heading," Stern said. Lists of exclusions specify items that are excluded, often because they could fit into more than one category. "Some things will obviously go into one category, but with other products, you have to look at a plethora of laws to determine whether they can be considered in that category."

Many importers are disturbed that they have not had time to comment on the new classifications, Newman said. "The government gives us an opportunity to comment on eight-digit level classification, but it never gives us an option on the 10-digit level," he said. 

Newman urged companies that belong to the AAEI and other trade groups to "engage and support" the AAEI in its efforts to pressure the ITC to give importers "as much lead time" as possible. "Consider joining and getting involved. We have to tell the ITC what your problems are," he said. 

During the troublesome phase-in period, Quinter hopes U.S. Customs does not impose any penalties on importers. Further down the pike, Newman said, "We should not be penalized for errors that are not due to fraud or to gross errors in misjudgment." When a mistake is made, Customs should give importers and exporters the benefit of the doubt.

Newman said the AAEI is trying to buy time for the trade community so that it does not have to implement the new classifications within a mere 15 days of the official proclamation. "We are saying that the 15-day period should be extended as far out into the future as possible."

"If we have our way, we'll get 30 days to implement (the new classifications) after the presidential proclamation" makes it all official, Quinter said.

Stay glued to the Federal Register for further details. 





